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Dear M. Pfeiffer:

You have requested our opinion as to whether the Qpen Public
Records Act (OPRA), N J.S. A 47:1A-1 et seq., permts a public
agency to inpose a charge for a request to inspect governnent
records. You are advised that, pursuant to N.J.S A 47:1A-5c, an
agency is authorized to inpose a special service charge where the
agency nust make an extraordinary expenditure of time and effort
to accommpdate a request to inspect governnment records.

New Jersey's Right to Know law, governing the public's
access to governnent records, was substantially anmended by the
Legi slature in 2002. The anended |aw, now known as OPRA,
reaffirns
the legislative policy that "governnent records shall be readily
accessible for inspection, copying, or examnation by the
citizens of this State...." N J.S. A 47:1A-1. \Were a request is
made for a "governnent record,” as that term is defined in
N.J.S.A 47:1A-1.1, the custodian of the government record "shal
permt the record to be inspected, exam ned, and copied by any
person during regular business hours.” N J.S A 47:1A-5a.

OPRA specifically provides that a person may purchase copies
of a government record. N.J.S. A 47:1A-5b. This section of the
statute sets forth the fees that may be charged "for the
duplication of a government record enbodied in the form of
printed matter,"” where such fees are not otherw se set by |aw or
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regul ati on. Ibid. Thus, NJ.S.A 47:1A-5b deals only wth
purchases of copies of docunents and does not govern the
situation where the requester seeks sinply to exercise his right
to inspect a record.

However, the Legislature has recognized that under sone
circunstances it is appropriate for agencies to inpose charges
that are separate from the fee schedule established in N J.S A
47:1A-5b for purchasing copies of records. N.J.S. A 47:1A-5c
provi des:

Whenever the nature, format, manner of
collation, or volume of a governnent record
enbodied in the form of printed matter to be
i nspected, examned, or copied pursuant to
this section is such that the record cannot be
reproduced by ordinary docunent copyi ng
equi pnent in ordinary Dbusiness size or
i nvol ves an extraordinary expenditure of tine
and effort to accommopdate the request, the
public agency may charge, in addition to the
actual cost of duplicating the record, a
speci al service char ge t hat shal | be
reasonabl e and shall be based upon the actual
direct cost of providing the copy or copies;
provi ded, however, that in the case of a
muni cipality, rates for the duplication of
particular records when the actual costs of
copyi ng exceeds the foregoing rates shall be
established in advance by ordinance. The
requestor shall have the opportunity to review
and object to the charge prior to its being
i ncurred.

This statutory section plainly authorizes inposition of a
"special service charge” where the agency has expended an
extraordinary amount of tinme and effort to provide copies of
docunent s. However, the determ nation of whether a special
service charge for inspection of docunents is also authorized
requires analysis of the |legislative intent.

The applicability of N J.S. A 47:1A-5c to inspection is not
clear on the face of the statute. The initial statutory |anguage
indicates that a special service charge for inspection is
perm ssi bl e. Section 5c applies "whenever the nature, format,
manner of collation, or volume of a governnent record enbodied in
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the form of printed matter to be inspected, exam ned or copied

I nvol ves an extraordinary expenditure of time and effort to
accommodat e " (enphasis supplied). The reference to
"inspected"” and "exam ned" strongly suggests that the statute is
not limted to copying. Moreover, this sentence sets forth two
di stinct situations in which special service charges are all owed:
where there is (1) the inability to "reproduce [the record] by
ordi nary document copying equipnent” or where there is (2) an
"extraordinary expenditure of tinme and effort.” Since the first
category focuses on copying, while the second category does not
mention expending tinme and effort with regard to copying, the
inmplication is that Section 5c is not directed exclusively at

copyi ng.

However, this construction appears to be contradicted by the
remai nder of the section's first sentence, which provides that
the agency may charge, "in addition to the actual cost of
duplicating the record, a special service charge that shall be
reasonabl e and shall be based upon the actual direct cost of
providing the copy or copies.” (enmphasi s supplied). Thi s
reference to duplication and copying is inconsistent with the
earlier statutory statenent that Section 5c applies to inspection
and exam nation, as well as copying.

Were a statute is anbiguous, it nust be interpreted in
light of the Legislature's intent, as shown by the |egislative
hi story and ot her evidence. Burns v. Belafsky, 166 N.J. 466, 473
(2001). The overriding goal in construing a statute is to
determne the legislative intent. Hubbard v. Reed, 168 N.J. 387
(2001). Here, it is apparent that the purpose of N.J.S A 47: 1A
5c is to permt agencies to recoup the cost of responding to an
OPRA request which involves an unusual expenditure of tinme and
effort by public enployees. |In general, OPRA permts agencies to
charge requesters for costs. In other sections of OPRA, the
Legi slature ensured that agencies would have the ability to
recover the costs of responding to a request for access to
docunents. See N.J.S. A 47:1A-5b (if actual costs of duplication
exceed statutory rates, agency may charge actual costs); N J.S A
47: 1A-5d (actual cost of converting record into requested nedi um
may be charged); N J.S. A 47:1A-5f (custodian nmay require deposit
agai nst costs where request is made anonynously and cost of

reproduction is anticipated to be in excess of $5). N.J.S A
47: 1A-5c, consistent wth this general policy, specifically
expresses the intent that governnent agencies -- and, as a

result, the State's taxpayers -- should not bear the expense in



March 14, 2003
Page 4

t hose situations where responding to an OPRA request requires an
excessive effort.

Thi s purpose applies where an agency expends an
extraordi nary anmount of tinme and effort to accommpdate a request
to inspect docunents. An agency may expend as nuch tinme and
effort responding to an inspection request as to a copying
request. In both situations, the agency nust |ocate and coll ect
t he docunents, and then review themto determ ne which are public
records and which nust be redacted. If copies are requested,
enpl oyees nust spend additional tine making copies; if inspection
i s requested, enployees nust spend additional tinme nonitoring the
i nspecti on. It defies common sense to conclude that where an
extraordinary expenditure of tinme and effort is required, the
Legi slature intended that agencies may recoup the substanti al
costs incurred as a result of such activities only where copies
of the docunents have been requested. Since statutes are to be
read sensibly, see DelLisa v. County of Bergen, 165 N J. 140
(2000), we conclude that N J.S. A 47:1A-5c authorizes special
service charges for inspection of records.

The legislative history of OPRA supports this conclusion
N.J.S. A 47:1A-5c, as well as other provisions of the statute, is
nodel ed on Florida's Public Records Act. This Act provides for
special service charges, in language simlar to that found in
OPRA:

If the nature or volune of public records
requested to be inspected, exam ned, or copied
pursuant to this subsection is such as to
require ext ensi ve use of i nformati on
t echnol ogy resources or extensive clerical or
supervi sory assistance by personnel of the
agency involved, or both, the agency nay
charge, in addition to the actual cost of
duplication, a special service charge, which
shal | be reasonable and shall be based on the
cost incurred for such extensive use of
i nformati on technol ogy resources or the |abor
cost of the personnel providing the service
that is actually incurred by the agency or
attributable to the agency for the clerical
and supervisory assistance required, or both.
[Florida Statutes, 8119.07(1)(b).]
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The Florida Attorney General has construed this statute as
permtting inposition of a special service charge both where
copies are requested and where only docunent inspection is
sought. Atty. Gen. Op. 11, 2000 WL. 202135 (FI. 2000).

In addition, in The Courier Post v. Lenape Regional High
School District, Docket No. L-2754-02 (Law Div. 2002)
(unreported), Judge Sweeney reviewed N J.S. A 47:1A-5¢c and
concluded that it applied to inspection of records. He noted
that this section is based on the Florida statute which permts
speci al service charges for inspection. Accordingly, in the case
before him he upheld the School District's right to inpose a
special service charge for the inspection of the requested
docunents, in view of the large volune of docunents and the
extraordinary anount of tinme needed to |ocate and assenble them
Al t hough Judge Sweeney's opinion is unreported, it does provide
judicial recognition that N.J.S.A 47:1A-5c is not intended to
cover only requests to purchase copi es.

Accordingly, this statutory section should be interpreted as
aut hori zing special service charges for an extraordinary
expenditure of tinme and efforts, regardl ess of whether inspection
or copying has been requested. It is a basic rule of statutory
construction that all words of a statute are to be given effect.
McCann v. Cerk of Jersey Cty, 167 N J. 311 (2001). A statute
shoul d not be interpreted to render any of its words neaningl ess.
Bergen Comm Bank v. Sisler, 157 N J. 188, 204 (1999). These
canons would be violated if N.J.S. A 47:1A-5c is construed as not

applying to the inspection of docunents. The Legi sl ature
expressly used the phrase "inspected, examned or copied" in
Section 5c. If this section only applied to copying, the first

two words of the phrase would not have been necessary. In view of
t he deliberate inclusion of the words "inspected" and "exam ned,"

as well as the wunderlying intent of the section to permt
agencies to recoup the expenses incurred in nmaking an
extraordinary effort to respond to an OPRA request, t he
subsequent references in NJ.S A 47:1A-5¢c to copying and
duplication cannot be neant to limt this section to copying
char ges.

It bears enphasis that the special service charge for
i nspection of docunent s IS permssible only where an
extraordinary expenditure of tinme and effort is needed to
accommopdat e the request for inspection. The statutory intent is
that in the usual case, there shall be no charge for inspection

of docunents.
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OPRA  does not contain a definition of what S
"extraordinary" for purposes of NJ.S A 47:1A-5c. In the

absence of a specific legislative definition or clear |egislative
intent to the contrary, statutory words are to be given their
"generally accepted neaning." N J.S. A 1:1-1. See Stryker Corp.
v. Director, Div. O Taxation, 168 N.J. 138, 156 (2001). Thus,
the word "extraordinary” in N.J.S.A 47:1A-5c is to be given its

usual neani ng of "beyond what is comon or usual." \Wbster's |1l
New Riverside Uni versity Dictionary. The nmeani ng of
"extraordi nary" under OPRA is fact-specific and is not anenable
to a general definition which is applicable to all cases.

Instead of establishing a bright |ine definition, the question of
what constitutes an extraordi nary anount of tinme nust be assessed
on a case-by-case basis. See Atty. Gen. p. 11-2000 (Florida),
supra (appropriateness of special service charge nust be decided
on a case-by-case basis). See also The Courier Post v. Lenape
Regi onal Hi gh School District, supra ("extraordinary" requirenent
of N.J.S. A 47:1A-5c fulfilled where staff expended 100 hours,
over 10 to 15 days, to retrieve and assenble thousands of
docunent s) . Cf. Krisburg v. Paterson, No. 2002-55 (Governnent
Records  Counci | 2002) (in absence of contrary factua
information, one hour is not "substantial" and "extensive" for
pur poses of N. J.S. A 47:1A-5d).

Wth regard to the calculation of the anmount of the speci al
service charge, the statute sinply states that the charge shal
be "reasonable” and based on "the actual direct cost" incurred.
N.J.S.A 47:1A-5c. In The Courier Post, supra, Judge Sweeney did
not nmake a determnation as to the anmount the school district
could charge. He suggested, in dicta, that it would be
appropriate to calculate the hourly wage rates of the clerical
and professional enployees involved in all tasks related to
accommodati ng the docunent inspection request, and to multiply
those figures by the total hours spent by these enployees. 1d.
at 13.

This fornmula is consistent with the underlying intent of the
statute, which, as discussed above, is to permt recoupnent of
actual costs where an extraordinary effort is necessary. In view
of this purpose, it is reasonable to include costs attributable
to both clerical and supervisory work, where participation by
supervi sory enpl oyees was required. See N. J.S A 47:1A-5d (where
record is converted into another nedium charge may include cost
of both clerical and supervisory personnel). Significantly, the
Florida statute upon which N J.S. A 47:1A-5c is based pernits
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supervi sory costs to be captured in the special service charge.
Section 119.07(1)(b). A Florida court has construed this statute
as permtting a charge for the "supervisory personnel necessary
to properly review the materials for possible application of
exenptions." Herskovitz v. Leon County, No. 98-22 (Fla. 2d G
1998) (unreported, cited in Florida's Governnent in the Sunshine
Manual (2003)). Thus, where a special service charge is
permtted, whether for copies of docunents or for inspection, it
may be appropriate, depending on the circunmstances, to include
within the charge the tinme spent by higher-level enployees in
revi ew ng which docunents coul d be discl osed.

In addition, the statute provides that "[t]he requestor
shall have the opportunity to review and object to the charge
prior to its being incurred.” N J.S A 47:1A-5c. Accordi ngly,
as would be the case with a request for copies, where a request
for inspection requires an extraordi nary expenditure of tinme and
effort, the agency may not inpose a special service charge
wi thout first notifying the requestor and giving him or her the
opportunity to review the anbunt to be charged.

In conclusion, you are advised that NJ.S A 47:1A-5c
aut hori zes an agency to i npose a special service charge where the
agency nust make an extraordinary expenditure of tinme and effort
to accommbdate a request to inspect governnment records.

Si ncerely yours,

PETER C. HARVEY
ACTI NG ATTORNEY GENERAL OF NEW JERSEY

/sl Lewis A Scheindlin
Deputy Attorney Cenera

LAS/ kc



